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A New Approach and Perspective on FERPA

WHENEVER | CONDUCT training on the federal Family Educational Rights
and Privacy Act (FERPA), I find it especially beneficial for participants to
include the three basic components I identified in “Managing the Privacy
of Student Records,” my very first FERPA workshop for UCLA.

First of all, since the goal of FERPA training is to educate ourselves on
the federal regulations to ensure our policies and practices are in compli-
ance, we need to establish a common ground for our language and terms.
Even the structure of the regulations themselves acknowledges this impor-
tant point, providing an extensive introductory section (34 CFR §99.3) to
define terms used within the regulatory text. Many of us in education are
familiar with terms such as student, attendance, and academic record. Not all
of our definitions agree, however, prompting the need to be specific about
our terms before we can go on to talk about legal requirements that incor-
porate and depend upon the specific meanings of those terms.

The second portion of FERPA training is the exposition of the require-
ments and parameters of FERPA—what we, as education officials, are re-
quired to do to remain in compliance with the regulations. I used the word

ELEMENTS OF SUCCESSFUL FERPA TRAINING

Review of definitions and language
Understanding and application of FERPA
Developing FERPA decision-making abilities

XV
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parameters here because FERPA, like other regulations, is not composed
exclusively of mandates—those unequivocal, binding requirements that
dictate compliance. Recognizing the differences and traditions that exist
among institutions and educational communities, FERPA includes areas in
which only general guidance on establishing policy and practice is given.
These are the permissions within FERPA—those actions that are permitted,
but not required of education officials.

While it is important to understand the language, intent, and require-
ments of the regulations, it is also important for education officials to
develop their own decision-making abilities. To be effective in carrying
out their academic or student services functions, administrators need to
develop an expertise in using FERPA to make decisions in their everyday
transactions at the school, college, university, or other educational setting.
The use of examples or scenarios for developing such expertise is extreme-
ly helpful in this regard.

Having provided FERPA training since 2000, I have become aware of
yet another area that has become increasingly important and vital to in-
clude in our educational initiatives about FERPA: context. And by context,
I mean that education officials—especially those who develop policy or
make public relations decisions about student information—need to recog-
nize and maintain a big picture appreciation of the economic, political, and
philosophical dialogue in which—and from which—FERPA arises.

For many of our frontline staff, it is probably sufficient for them to be
cognizant of the federal regulations and the institutional policies that im-
pact how they perform their work. With adequate training and ongoing
professional development, our people become empowered to take initia-
tive in making decisions that ensure efficient and effective student services.
But for managers and policy makers, a broader and deeper understanding
of FERPA and privacy is required. Managers may be confronted with situ-
ations for which there are no clear directions, either in office policy or in
FERPA. Policy makers, who essentially set the standards for institutional
practice, cannot successfully create procedure or provide direction without
some understanding and appreciation for the broader context of privacy
from which FERPA emerges.

Participants in my FERPA workshops have included admissions and
recruiting professionals, information technology technicians and program-
mers, financial services accountants, and customer services staff. Some of
these individuals do not have responsibilities that explicitly involve the
disclosure of information from education records. Yet, the perception ex-
ists, and rightfully so, that FERPA touches all aspects of education records,
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and there is a hunger for knowledge and guidance on records management
concerns such as records creation, access, disclosure, retention, and de-
struction. While FERPA may not address these issues directly, the privacy
concerns and the political dialogue from which FERPA arose give consider-
able and reliable guidance on many of these areas.

In this book, I have endeavored to provide a new, more comprehen-
sive approach to FERPA for education officials throughout our colleges,
universities, and other educational organizations. Education officials from
the K-12 environment will also find much of the information in this book
helpful, although the guidance offered in the application of the regulations
is given with a focus on higher education.

With the incorporation of the extensive amendments proposed and in-
corporated into FERPA in December 2008, this book presents FERPA from
the vantage point of a quote that has been a part of my own education and
has often been ascribed to the great 13th-century thinker, St. Thomas Aqui-
nas: “Intelligence is the ability to see implication.”

In the pages that follow, I have attempted to summarize the thrust of the
dialogue on privacy for education officials, highlighting some of the primary
concerns and events that led to the codification of American legislation on
privacy. This is not a legal history of privacy but rather an overview with a
definite slant toward the concerns of privacy in education. Within that con-
text, and prompted by the same predisposition for identifying implications,
FERPA, infused by the extensive amendments of 2008, is explored in its lan-
guage and terms, as well as in its application and guidance.

This book is not necessarily intended to be read cover to cover, although
the chapters and unfolding of this presentation have been arranged with
a definite intent and direction. For those readers interested in a specific
aspect of FERPA or seeking guidance regarding the implications and
requirements of the regulations, there are sufficient guideposts throughout
the book for you to begin from any perspective or interest.

To assist in this exploration of FERPA, I will use three types of informa-
tion summaries throughout this text.

e FERPA citations
¢ Visual aids
e Sidebars

The first instructional aid is the FERPA citation, direct quotes from the
regulations themselves, including the specific regulatory reference. The
FERPA citations, enclosed with a dotted-line border (as illustrated below),
are presented because “legalese,” or the language of the law, is often subject
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to interpretation. And interpretation may differ between individuals, at-
torneys, and even the courts. Providing you with the exact FERPA citation
under discussion allows you to make your own assessment of the interpre-
tations and guidance provided in this volume.

The purpose of this part is to set out requirements for the protection
of privacy of parents and students under section 444 of the General
Education Provisions Act, as amended.

§99.2

As an additional benefit, the complete text of the FERPA legislation is
provided in Appendix I of this book.

Visual aids are meant to organize information in such a way as to facili-
tate your understanding or grasp of the material. If this were an in-person
presentation, most of the visual aids would be PowerPoint slides accompa-
nying the verbal presentation of this material.

In some cases, the visual aids are tables of information, organized for
ease in understanding and contrast. But there are also other kinds of visual
aids that are included throughout this volume, such as samples of disclo-
sure language, excerpts from forms, and sample procedures. For consis-
tency, visual aids are presented in boxes that are bound by a single, con-
tinuous line. An example of a visual aid is the one at the beginning of this
Preface entitled “Elements of Successful FERPA Training.”

The last type of instructional aid is the Sidebar. These summaries of-
fer additional information regarding initiatives, organizations, entities,
or individuals that are mentioned in the text. While not critical to under-
standing the information in the primary flow of the text, the sidebars are
intended to elaborate on content and so encourage a deeper exploration
or appreciation of the subject, people, or events depicted in these short
reports. Sidebars are bound with a double-border. An example of a sidebar
is the one entitled “FERPA Legislation” below.

Now, some readers may think all of this information too overwhelm-
ing and perhaps ultimately irrelevant. After all, I have been confronted in
some of my workshops with the attitude that invariably cries, “Just tell me
what I have to know. That’s all! Just tell me what I have to know to get my
job done and be in compliance.” Indeed, my goal is to accomplish this mis-
sion—but, it is also more.

One of my primary values as an educator or trainer is to help participants
develop the ability to make their own decisions, to become confident and
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XIX

FERPA Legislation
In the canon of U.S.Law, FERPA is codified at 20 USC §1232g and assigned to 34 CFR §99.

The“USC"in the first citation refers to the U.S. Code. FERPA is cataloged at Title 20, Chapter 31,
Subchapter lll, Part 4,§1232g of the U.S.Code.The U.S.Code establishes the policy from which the
regulations flow in the CFR.

CFR refers to the Code of Federal Regulations, the catalog of legislative literature approved and
passed into law by the federal government.§99, or Part 99, is the particular section of the 34th index
or volume that is specifically FERPA.Whenever text in the regulatory language refers to FERPA as a
whole, it means 34 CFR §99 and may use the phrase “this part.”

References to paragraphs or regulatory citations from sections of the CFR are often prefaced
with the legal section icon: §. Once context within a particular CFR is established, as with 34 CFR §99,
specific citations to language within the regulations may be indicated as simply §99 and the specific
citation.Throughout this publication, direct quotes from the FERPA regulations are so listed.

empowered in performing their daily job responsibilities. That is the reason

for this broader, more multifaceted approach to training about FERPA.

When I was facilitating Franklin Covey workshops, one of the quotes

we often referenced came from the ancient Chinese philosopher Lao Tzu.

He said this:

Give a man a fish and you feed him for a day;
Teach him how to fish and you feed him for a lifetime.

My goal is not just to tell you what you need to know right now to do a

job and be in compliance with FERPA. My goal is to help you develop your

own expertise about FERPA, to empower you with the knowledge and

confidence to perform your academic and student services functions with

assurance and confidence. Aware of the implications of both our actions

and our decisions, we ensure that how we comply with FERPA echoes the

spirit and the unique values and missions of our individual institutions.

Therein lies the excitement and joy of education and continuing profes-

sional development!

Clifford A. Ramirez
Cliff Ramirez & Associates

Cliffordramirez@aol.com

(909) 208-1452
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FERPA and the Regulatory
Universe of Privacy

WHEN THE FEDERAL Family Educational Rights and Privacy Act (FERPA)
was germinating in the legislative consciousness of Washington, the nation—
and, indeed, the entire world—was immersed in an intense dialogue and
heated debate about how to manage the explosion of information and data
in every facet of government, business, and industry.

Who was keeping information about private individuals? How were they
storing, maintaining, and releasing that information? What rights allowed
them to do so? And what rights did private citizens have in this escalating
inundation of unsupervised and unregulated data and information?

No one shall be subject to arbitrary interference with his privacy,
family, home, or correspondence, nor to attacks upon his honor and
reputation. Everyone has the right to protection of the law against
such interference or attacks.
—UNIVERSAL DECLARATION OF HUMAN RIGHTS,
United Nations, 1948

From the global and national discourse on privacy, legislation emerged in
the United States that, however different in format from its European coun-
terparts, sought to establish and ensure universal tenets for information and
records management that would impact every sector of our society.

For the higher education community, FERPA has had the dominant
impact. But as American society and campus operations have become
increasingly complex, other legislation has affected institutional policy
and procedure so that a thorough understanding and appreciation of the
privacy debate is necessary to ensure comprehensiveness and compliance
in our daily practice and work responsibilities.

Toward the Codification of Privacy Rights

The Constitution of the United States recognizes the privacy of United States
citizens as an inalienable right, both explicitly and implicitly. The Fourth
Amendment codifies the right of individuals “to be secure in their persons,
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Wheaton v. Peters

Wheaton v. Peters, in 1834, is considered the first ruling by the U.S. Supreme Court on copyright.The
case involved two reporters of the courts in Pennsylvania—Henry Wheaton and his successor, Richard
Peters.Wheaton had compiled court rulings, arguments, and summations in a set of 24 volumes for
use by attorneys.When Peters took over, he continued to provide the same service but streamlined
the content of Wheaton's earlier work. Reduced to just six volumes of materials, Peters’ less expensive
work quickly became more popular than Wheaton'’s.

After Wheaton sued Peters in the Pennsylvania courts and lost, he appealed his case to the
Supreme Court.The Supreme Court, however, upheld the lower court’s ruling and, in essence, created
legislation regarding copyright that set written work apart from patents for inventions and other
creations.The Court upheld the property of writers but also held that individuals could not hold
copyrights on the decisions and rulings of the court system.

houses, papers, and effects, against unreasonable searches and seizures” and
goes on to set limits and specifications for such searches and seizures. Privacy
advocates have also used the First Amendment right to free assembly and
provisions in both the Ninth and Fourteenth Amendments to further base
legal challenges supporting the privacy of individuals.

In 1890, attorneys Samuel Warren and Louis Brandeis, founders of
the distinguished Boston law firm Nutter, McClennan, & Fish, published
an article in the Harvard Law Review entitled “The Right to Privacy.” In
addition to coining the expression “the right to privacy,” the article is
considered the first publication to argue for individual privacy and
to advocate for legislation that would provide legal protections and
remedies against the invasion of privacy. Warren and Brandeis incorpo-
rated the phrase “the right to be let alone” in their text, quoting the 1834
Supreme Court case of Wheaton v. Peters and A Treatise on the Law of Torts,
a 1888 textbook by T. M. Cooley. In these initial platforms on privacy, the
contention was generally viewed as one between the private individual
and government.

In fact, the dialogue on privacy has frequently focused on the relation-
ship between government and private citizens. Historians often summarize
the immigration to the New World as an escape from a European system
that was attempting to fetter the private citizen and deprive him of personal
and public freedoms. Against the prospect of such tyranny and control, the
American Revolution was waged and a new nation forged.

As American society evolved, the fledging nation would experience
and be forced to deal with many of the same challenges that have faced
governments since the dawn of civilization. With advances in industry,



