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A. Overview

In recent years, the audiovisual media industry has been subject to radical change.
While traditional TV services offer programming at fixed viewing times new content
aggregators like Netflix provide a great variety of content at any time the consumer de-
sires. This surge in competitive offerings has also increased market concentration. Even
large media companies have become interesting targets for mergers. In addition, com-
panies not yet in the media business have entered the market and have acquired media
firms to enhance their competitiveness. As a consequence, these mergers and acquisi-
tions in the audiovisual media industry are increasingly on the radar of the Competition
Authorities.

When examining mergers or anticompetitive behavior the Competition Authorities
must identify market power in a certain market. To do this, as a first step, the relevant
markets are defined. In the audiovisual media sector this can be a challenging task
not only because of its cultural, social and political importance but also because of its
unique economic characteristics. It is, thus, of interest which exact relevant markets
the European, German and U. S. Competition Authorities have defined and which ap-
proach they have taken to do so. Furthermore, an analysis of the different market defini-
tion concepts can provide valuable insights into the optimal way of defining markets in
the audiovisual media sector.

There is no recent publication analyzing the Competition Authorities’ market definition
practice in the audiovisual media sector. This thesis, therefore, examines the decision
practice of Competition Authorities in three major jurisdictions: The European Com-
mission, the German Federal Cartel Office (“FCO”) as well as the Antitrust Division
of the United States Department of Justice (“DoJ”) and the Federal Trade Commission
(“FTC”). A critical analysis of previous decisions by these Competition Authorities can
provide useful insights on how to manage new challenges in this field. Based on this
comparative research a proposal on how to best define the relevant market in this very
sector is presented.

This thesis is divided into eight chapters: To illustrate the necessity of market definition,
first, the legal bases and different concepts of market definition which have been devel-
oped in competition law and economics are described in detail (Chapter I). Then, the
different markets defined in the audiovisual media sector by the respective Competition
Authorities are presented (Chapters II-IV). To highlight similarities and differences the
findings are compared with each other (Chapter V). Further, it is examined which mar-
ket definition concepts were effectively used by the Competition Authorities (Chapter
VI). Based on this, an approach to define the relevant market in the audiovisual media
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industry is proposed (Chapter VII). To establish this proposal, in a first step, the eco-
nomic particularities of the audiovisual media industry are described. In a second step,
different concepts of market definition are examined regarding their aptitude to manage
these particularities. Finally, the findings are summarized (Chapter VIII). Appendix A
lists the assessed decisions. Appendix B provides a case discussion sorted by jurisdiction
and business area. The relevant legal provisions can be found in Appendix C.

B. Previous Publications and Analytical Framework

There is no comprehensive overview of the European, German and U.S. Competi-
tion Authorities’ market definition practice regarding the audiovisual media sector yet.
Studies from 2002 and 2005 are outdated and do not specifically focus on audiovisual
media.' They, therefore, lack depth regarding this sector. Also, in neither of these studies
the practice of the United States” Competition Authorities has been examined.?

As this study discusses the evaluation of market definition by the different Compe-
tition Authorities, its ultimate goal is a complete picture of all relevant decisions. To
achieve this, the respective internet databases® of the Competition Authorities have
been searched for audiovisual media related codes.* However, several cases which were

1 Bird&Bird, Market Definition in the Media Sector — Comparative Legal Analysis, December 2002 (avail-
able at http://ec.europa.eu/competition/sectors/media/documents/legal _analysis.pdf ); Institute of
European Media Law e. V. (EMR), Media Market Definitions — Comparative Legal Analysis, 18.07.2005
(available at http://ec.europa.eu/competition/sectors/media/documents/200S_media_market defi
nition_study_en.pdf).

2 In the latter study even the German Federal Cartel Office’s practice was not assessed.

3 European Commission: http://ec.europa.eu/competition/elojade/isef/index.cfm;

FCO: http://wwwbundeskartellamt.de/SiteGlobals/Forms/Suche/Entscheidungssuche Formular.
html?nn=3591512&docld=3589936; Do]: https://wwwijustice.gov/atr/antitrust-case-filings;
FTC: https:/ /www.ftc.gov/enforcement/cases-proceedings.

4 In the European Commission’s web search the following NACE (nomenclature statistique des activi-
tés économiques dans la Communauté Européenne) codes were examined: “J.59 — Motion picture,
video and television programme production, sound recording and music publishing activities” and
“J.60 — Programming and broadcasting activities”. In the FCO’s web search the commercial areas “me-
dia’, “telecommunications’, “information technology”, “e-commerce’”, “sports” and “entertainment”
were examined. In the Do]J web search the following NAICS (North American Industry Classifica-
tion System) codes were examined: 4833 Television Broadcasting, 4841 Cable and Other Pay TV
Services, 7814 Motion Picture Production for TV, 51312 Television Broadcasting, 512110 Motion
Picture and Video Production, 512120 Motion Picture and Video Distribution, 512131 Motion Pic-
ture Theaters (except Drive-Ins), 513120 Television Broadcasting, 513220 Cable and Other Program
Distribution, 515120 Television Broadcasting, 515210 Cable and Other Subscription Programming
and 516110 Internet Publishing and Broadcasting. In the FTC’s web search the industries “retail’,
“technology” and “communications” were examined.
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