Indigenous Peoples, Consent and Benefit Sharing



Rachel Wynberg - Doris Schroeder
Roger Chennells
Editors

Indigenous Peoples, Consent
and Benefit Sharing: Lessons
from the San-Hoodia Case

@ Springer



Editors

Dr. Rachel Wynberg Roger Chennells
Environmental Evaluation Unit Chennells Albertyn
University of Cape Town Attorneys, Notaries & Conveyancers
Environmental & Geographical 44 Alexander Street
Science Building Stellenbosch 7600
South Lane, Upper Campus South Africa
Private Bag X3 scarlin @iafrica.com
Rondebosch 7701
South Africa

rachel @iafrica.com

Prof. Doris Schroeder

Centre for Professional Ethics

University of Central Lancashire

Preston

Lancashire

PR1 2HE

United Kingdom

dschroeder@uclan.ac.uk

and

Centre for Applied Philosophy
and Public Ethics

The University of Melbourne

Victoria 3010

Australia

Front Cover: © Louise Gubb/Corbis
Back Cover: Hoodia gordonii with young, unopened flowers, Ceres-Karoo, South Africa
Photographer: David Newton

Additional material to this book can be downloaded from http://extra.springer.com.

ISBN 978-90-481-3122-8 e-ISBN 978-90-481-3123-5
DOI 10.1007/978-90-481-3123-5
Springer Dordrecht Heidelberg London New York

Library of Congress Control Number: 2009930524

© Springer Science+Business Media B.V. 2009

No part of this work may be reproduced, stored in a retrieval system, or transmitted in any form or by any
means, electronic, mechanical, photocopying, microfilming, recording or otherwise, without written
permission from the Publisher, with the exception of any material supplied specifically for the purpose
of being entered and executed on a computer system, for exclusive use by the purchaser of the work.

Printed on acid-free paper

Springer is part of Springer Science+Business Media (www.springer.com)



For Our Children

Rebecca, Guy, Oliver,

Clara and Sebastian Chennells

Art and Mia Wynberg van der Lingen



Preface

When one of our leaders informed an academic conference in 1997, ‘The San will
no longer be researched,” he spoke for us all. Our leaders had decided that we would
never again be guinea pigs or objects of research, no matter how well meaning.

This study, however, is a collaborative project that is of clear benefit to the San.
We were approached by the Universities of Central Lancashire and Cape Town to
participate in a joint project funded by the Wellcome Trust to research and analyse
the Hoodia case, with a special focus on benefit sharing and decision-making. It
was clear to us that an objective view of the entire case, comparing it with other
experiences elsewhere, would be very useful.

When the San challenged the CSIR on their patent in 2001, we were ignorant
about our rights to traditional knowledge, and about intellectual property and inter-
national law. Not surprisingly, mistakes were made as we negotiated and concluded
two benefit-sharing agreements over the following years, using the best knowledge
available to us at the time.

Indigenous peoples elsewhere in the world supported us, and wanted to know
more about how the Hoodia case was progressing. “What about benefit sharing?’
they asked. ‘How are your decisions being made? What do the San feel about the
Hoodia agreements?” And many other questions, to which we did not know all the
answers.

We hope that this book will be useful, and that it answers many of these
questions.

Collin Louw

Chairperson

Working Group of Indigenous Minorities in
Southern Africa (WIMSA)
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Foreword

This book arrives at a critical juncture in the history of genetic resource use and
policymaking — not only in southern Africa, but across that continent and, indeed,
around the world.

The volume’s arrival also coincides with the growing awareness and concern
over the loss of biological diversity and what this loss means for the health of the
planet and survival of the human species.

At first glance, such global and momentous concerns might appear remote in
relation to the ‘San-Hoodia’ story. But, in fact, in this unfolding drama of Hoodia
and its many embroiled stakeholders, the book’s contributors depict a microcosm
of the global debate over genetic resources, traditional knowledge, bioprospecting
and economic and social development.

This book will prove highly instructive to the providers and users of genetic
resources and associated traditional knowledge around the world who share the frus-
trations and disappointments, as well as the expectations and desires, of the Hoodia
stakeholders. The significance of this book, however, goes beyond the myriad lessons
it has to offer to those involved in similar cases in other parts of the world.

Importantly, this book serves as a timely and substantive reminder to those nego-
tiating a new international regime on Access and Benefit Sharing (ABS) under the
United Nations Convention on Biological Diversity (CBD). ABS, and all its atten-
dant issues, is about real people — in local and indigenous communities, on farms,
in public research laboratories and business boardrooms — struggling to feed fami-
lies, fuel economies, cure diseases, conserve biodiversity, address injustices and
account to shareholders. This book brings readers’ feet to the ground and we are
reminded by many of the volume’s highly respected contributors that ABS is about
the well-being of communities, the universal struggle for just societies and the
desire for fair deals.

The San-Hoodia story is far from over and, indeed, the nature of its ending is far
from clear. With the opportunity that this book brings to share the complexities and
importance of the San-Hoodia case with the world, the stakes have never been
higher for the indigenous communities, farmers, governments and firms involved.
The question remains: Is it practicable to develop and implement a fair and equi-
table ABS model involving a range of stakeholders in a multijurisdictional context?
We anxiously await an answer.

XXiX
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And in the complex international ABS regime talks an equally challenging ques-
tion may be posed. How will the Regime assist in generating the mutually accept-
able outcomes sought in cases such as San-Hoodia? The answer, of course, lies
with the ABS regime negotiators and they would do well to study closely the pages
of this insightful and provocative volume.

Timothy J. Hodges

Co-Chair

Working Group on Access and Benefit Sharing
United Nations Convention on Biological Diversity



List of Acronyms

ABS Access and Benefit Sharing

ABTA Aboriginals Benefit Trust Account

AICRPE All India Coordinated Research Project on Ethnobiology

ALAMIN Alyansa Laban sa Mina or Alliance Against Mining

AVP Arya Vaidya Pharmacy

BMC Business Management Committee

CAH Consejo Aguaruna Huambisa

CBD Convention on Biological Diversity

CEGA Cape Ethno-Botanical Growers Association

CIHR Canadian Institutes of Health Research

CIOMS Council for International Organizations of Medical Sciences

CIPR Commission on Intellectual Property Rights

CITES Convention on International Trade in Endangered Species
of Wild Fauna and Flora

COMPITCH Consejo Estatel de Organizaciones de Médicos y Parteras
Indigenas Tradicionales de Chiapas

CONAP Confederacién de Nacionalidades Amazdnicas del Pert

CPA Community Property Association

CRIAA SA-DC Centre for Research Information Action in Africa — Southern
African Development and Consulting

CSIR Council for Scientific and Industrial Research

ECOSUR El Colegio de la Frontera Sur

FDA Food and Drug Administration

FPIC Free and Prior Informed Consent

FPK First People of the Kalahari

FTC Federal Trade Commission

GMP Good Manufacturing Practice

ICBG International Cooperative Biodiversity Groups

ICESCR International Covenant on Economic, Social and Cultural Rights

IGC Intergovernmental Committee on Traditional Knowledge,
Genetic Resources and Folklore

IKS Indigenous Knowledge Systems

ILO International Labour Organisation

XXXI



XXXii

IPACC
IPHR
IPR
IPRA
ISE
IWGIA
JBDF
KAMTI
KFO
MCA
MNL
NBAC
NCIP
NGO
NIH
NSERC
OCCAAM

OMIECH

PIC

PRECIS
PROCOMITH

PROMAYA

R&D
RAFI
RRL
SAHG
SAHGA
SAHRC
SANAMA
SASI
SEMARNAP
SHDC
SSHRC
SWAPO
TBGRI
TRIPS
UCLAN
UCT
UNDP
UNESCO
WHO

List of Acronyms

Indigenous Peoples of Africa Coordinating Committee
Indigenous Peoples and Human Rights

Intellectual Property Rights

Indigenous Peoples Rights Act

International Society of Ethnobiology

International Workgroup for Indigenous Affairs

Ju/wa Bushman Development Foundation

Kaisahan Mangyan Tadyawan Inc

Kuru Family of Organisations

Minerals Council of Australia

Molecular Nature Limited

National Bioethics Advisory Commission

National Commission of Indigenous Peoples
Non-Governmental Organization

National Institutes of Health

Natural Sciences and Engineering Research Council of Canada
Organizacién Central de Comunidades Aguarunas del Alto
Marafon

Organizacién de Médicos Indigenas del Estado de Chiapas
Prior Informed Consent

Pretoria Computerised Information System

Programa de Colaboracién sobre Medicina Indigena
Tradicional y Herbolaria (Collaborative Programme in
Traditional Indigenous Herbal Medicine)

Promotion of Intellectual Property Rights of the Highland
Maya of Chiapas

Research and Development

Rural Advancement Foundation International

Regional Research Laboratory

South African Hoodia Growers (Pty) Limited

South African Hoodia Growers Association

South African Human Rights Commission

Samahan ng Nagkakaisang Mangyan Alangan

South African San Institute

Secretaria de Medio Ambiente, Recursos Naturales y Pesca
Sustainably Harvested Devil’s Claw Project

Social Sciences and Humanities Research Council of Canada
South West Africa People’s Organization

Tropical Botanic Garden and Research Institute
Trade-Related Aspects of Intellectual Property Rights
University of Central Lancashire

University of Cape Town

United Nations Development Programme

United Nations Educational, Scientific and Cultural Organization
World Health Organization



List of Acronyms

WIMSA
WIPO
WMA
WSSD
WTO

XXXiil

Working Group of Indigenous Minorities in Southern Africa
World Intellectual Property Organization

World Medical Association

World Summit on Sustainable Development

World Trade Organization



Part I
Community Consent and Benefit Sharing:
The Context



Chapter 1
Introduction

Rachel Wynberg, Doris Schroeder, and Roger Chennells

The story of Hoodia has captured the world’s imagination. A plant used by the
San to quench thirst and possibly hunger for centuries suddenly enters world
markets as an appetite suppressant. Pictures from the Kalahari of poverty-induced
thinness mingle with pictures of obese Westerners. A showcase for the Convention
on Biological Diversity (CBD) in terms of the conservation of biodiversity, sustain-
able use and fair and equitable benefit sharing? Alas, not quite. But it is a show-
case for the challenges that indigenous communities, national and international
policymakers, and industry face in realizing the letter and the spirit of the CBD.
This book explains why.

Few other bioprospecting cases have started as dramatically as the Hoodia case
did, with a leading article in a British newspaper citing the perceived extinction of
the San, and few have gone through as many ups and downs. The world’s largest
pharmaceutical company, Pfizer, undertook to bring Hoodia to market, then with-
drew from the task. Next, Unilever, one of the largest multinational food manufac-
turers, aimed to add Hoodia to its slimming range, yet also withdrew after 4 years
of research and an investment of more than €20 million. Meanwhile, natural
Hoodia habitats were ravaged to supply material for a booming market while com-
mercial growers committed themselves to sharing some of their profits with the
San. Hidden behind the hype of this case are highly valuable lessons applicable
beyond southern Africa.

R. Wynberg (><))

Environmental Evaluation Unit, University of Cape Town, Private Bag X3, Rondebosch 7701,
Cape Town, South Africa

e-mail: rachel @iafrica.com

D. Schroeder
UCLAN, Centre for Professional Ethics, Brook 317, Preston PR1 2HE, United Kingdom
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R. Chennells

Chennells Albertyn: Attorneys Notaries and Conveyancers, 44 Alexander Street, Stellenbosch,
South Africa
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R. Wynberg et al. (eds.), Indigenous Peoples, Consent and Benefit Sharing: 3
Lessons from the San-Hoodia Case, © Springer Science+Business Media B.V. 2009



4 R. Wynberg et al.

This book, the result of a 2.5-year project funded by the Wellcome Trust, and its
accompanying DVD, presents the first in-depth account of the Hoodia benefit-
sharing case. It is unique in bringing together disciplines that to date have never
engaged collectively on the dilemmas of just how prior informed consent and benefit
sharing are effected in practice. This has included the academic fraternity of philoso-
phers applying its mind to questions of justice in the CBD; those in legal disciplines
interrogating the use of intellectual property rights to protect traditional knowledge;
environmental scientists analysing the extent to which the case reflects the intent of
the CBD and national policies; anthropologists grappling with questions of how and
whether knowledge should be commodified; and, uniquely, those with knowledge of
other benefit-sharing arrangements throughout the world bringing their collective
expertise to compare and contrast their experiences with those of the San.

The book is divided into three main parts. Part 1 contains articles of an
overarching nature, which describe the setting and the challenges in the brave new
world of business between indigenous peoples and the bioprospecting industry.
Part 2 contains articles specifically focused on the San-Hoodia benefit-sharing
case. The rich findings articulated in the first two sections are discussed and debated
by a range of experts in Part 3, to tease out the similarities and differences between
the San-Hoodia case and others. The book concludes with a synthesis of main points
and specific recommendations.

Following this introduction, Chapter 2 queries the ethical foundation of the
CBD. Doris Schroeder is the first philosopher to ask how benefit sharing fits into
philosophical debates of justice. Why should it be just to restrict the ‘common heri-
tage of humankind’ rule by giving sovereignty over biological resources to national
governments and requiring prior informed consent and benefit sharing? The chapter
looks at questions of justice in exchange (e.g. traditional knowledge for royalty
payments) and those of global distributive justice. It argues that the CBD is an
example of a set of social rules designed to increase social utility. This imposition
of rules, which adds a new bureaucratic layer to biodiversity access, is ethically
justified as long as the international economic order is characterized by serious
distributive injustices, reflected in the enormous poverty-related death toll in devel-
oping countries. Any ethical attempt to redress the balance in favour of the disad-
vantaged, as the CBD does, has to be welcomed. By legislating for a ‘justice in
exchange’ system covering non-human biological resources and traditional knowl-
edge in preference to the tacit ‘common heritage of humankind’ principle, the CBD
provides a small step forward in redressing the balance. The author concludes that
the convention presents just legislation sensitive to the international relations con-
text of the twenty-first century. However, its implementation is enormously
challenging.

One of the main implementation challenges relates to the requirement of con-
sent. Obtaining informed consent has become an essential part of modern medical
practice. Today, patients and research subjects are actively involved in medical
decision-making and are no longer expected to defer responsibility to paternalistic,
benevolent doctors. Since the early 1990s, the concept has also been employed
systematically in connection with indigenous peoples’ rights of self-determination.
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The CBD, for instance, requires that prior informed consent be obtained from
indigenous communities before their traditional knowledge, innovations and prac-
tices may be accessed. Chapters 3 and 4 by Doris Schroeder and Graham Dutfield
respectively introduce the wider discourse on informed consent. Schroeder pro-
vides a useful overview focusing on a comparison between informed consent in
medicine and that in the field of natural product development. After describing the
necessary stages of concluding a consent process, Schroeder argues that the simi-
larities between obtaining informed consent in the medical context and obtaining
prior informed consent according to CBD requirements are strong enough to warrant
mutual learning. Such learning is particularly appropriate when dealing with
the inherent power imbalances between medical staff and research subjects, and the
similar imbalances between bioprospectors and indigenous communities.

Following this overview chapter, Dutfield provides an analysis of what prior
informed consent means in practice when accessing traditional knowledge and
biological resources. Using a case study approach, his chapter shows why applying
prior informed consent requirements in very diverse cultural settings and tense
political contexts can be immensely challenging. Even with the best intentions and
the most carefully drawn-up plans, things can go wrong, as Dutfield illustrates
convincingly with a case from Peru. He also shows that prior informed consent may
not be a requirement in many cases because a great deal of knowledge and resources
are already in free circulation and can no longer be attributed to a single originator
community or country. This should not, he argues, lead to the conclusion that there
can be no moral obligations even in the absence of legal ones. While prior informed
consent may not resolve biopiracy satisfactorily in all cases, it can nevertheless be
a useful concept. Effective, culturally appropriate, transparent and flexible prior
informed consent procedures should be seen as a necessary but not a sufficient
requirement for the establishment of more equitable bioprospecting arrangements.

The challenges of obtaining prior informed consent are replicated when negoti-
ating benefit-sharing agreements. In Chapter 5 Rachel Wynberg and Sarah Laird set
the wider international context of bioprospecting, access and benefit sharing, and
describe the fraught policy process that has evolved since the adoption of the CBD
in 1992. Notwithstanding the abundance of new policies and laws to control access
to genetic resources and ensure fair benefit sharing, their effectiveness has been
questionable. The complexity and diversity of bioprospecting activities and com-
mercial players are often poorly recognized, and policy has lagged behind the
practice of biprospecting. Moreover, the vast range of issues involved — from trade
to conservation, intellectual property, biotechnology and traditional knowledge — has
resulted in the policy process becoming a forum for much wider concerns dealing
with globalization, corporate behaviour and the disparities between rich and poor.
Some of the key issues that remain unresolved in the run-up to finalizing an inter-
national regime on access and benefit sharing revolve around compliance, and
whether or not patent holders should be obliged to disclose the origin of biological
resources and knowledge in patent applications; the scope of the agreement, and
whether or not it should go beyond the CBD to address biochemicals and deriva-
tives; and even its purpose.
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Part 2 takes the book to its main focus: the San, their cultures and institutions,
their use of Hoodia and, importantly, the benefit-sharing agreements they have
entered into with the South African-based Council for Scientific and Industrial
Research (CSIR) and the Southern African Hoodia Growers Association (SAHGA).
In a comprehensive analysis, the historical detail of the San-Hoodia case is reported
in Chapter 6 by Rachel Wynberg and Roger Chennells, who introduce the San and
chart the history of Hoodia development, its patenting by the CSIR and the flurry of
activity after the infamous comment quoted in the British Observer that the San were
extinct. The process of developing a benefit-sharing agreement between the San, the
CSIR and the SAHGA is described in detail, along with the elaborate processes that
have been followed to secure San representation, develop a representative trust and
set in place mechanisms to distribute resources fairly. As Wynberg and Chennells
note, the challenges of implementation are substantial, and are exacerbated by
regional differences in benefit-sharing policies and highly unstable Hoodia markets,
more especially in light of Unilever’s decision to terminate its involvement.

The complexities of access and benefit sharing and their interface with government
regulation, conservation and compliance are well illustrated in Rachel Wynberg’s
Chapter 7 on policy frameworks for Hoodia. Hoodia is a biological resource that is
shared across national political boundaries, in particular those separating Namibia,
South Africa and Botswana, and knowledge of the plant is similarly shared by
communities straddling these boundaries. Yet each country is involved in diverse
initiatives to commercialize the plant and has different policy approaches to prior
informed consent, commercialization, benefit sharing, conservation and the recognition
of indigenous peoples. Regional strategies to control illegal trade, develop benefit-
sharing approaches, obtain prior informed consent from communities and cooperate
on value-adding and marketing are vital constituents of a viable industry, especially
in the face of increasing international competition.

One of the policies that differ between countries with San populations is sup-
port for land claims. While South Africa is broadly supportive of San land rights
and has transferred six Kalahari farms to the San as part of its land reform pro-
gramme, the San continue to be dispossessed of land in Botswana and encounter
difficulties in realizing their land claims in Namibia. In fact, the San are Namibia’s
poorest, most vulnerable group, living as scattered itinerant labourers, often on the
outskirts of cities or settlements. Yet, as Saskia Vermeylen shows in Chapter 8,
indigenous peoples often explicitly link rights over knowledge, culture, natural
resources and land. Traditional knowledge is seen as closely tied to land and
its resources; in fact, such knowledge encapsulates spiritual experience and deep
relationships with the land.

In order to claim rights, be they land rights or rights over cultural heritage,
indigenous peoples must become organized and empower themselves. Drawing on
their considerable experience of working with the San, Roger Chennells, Victoria
Haraseb and Mathambo Ngakaeaja show in Chapter 9 that strong institutions are
essential to realizing rights in practice. Chennells, Haraseb and Ngakaeaja examine
the status of the San as the poorest and most dispossessed peoples in southern
Africa and raise the question: why have they collectively been unable to compete



